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In the Court of Appeals of the District of Columbia. 


No. 2515. 


John O. Evans et al. 


vs. 

Robert C. Shinn. 


Supreme Court of the District of Columbia. 

At Law. No. 52005. 

Robert C. Siiinn, Plaintiff, 
vs. 

John O. Evans and A. Ward Evans. Defendants. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the^times 
hereinafter mentioned, the following papers were 
ceedings had, in the above-entitled cause, to wit : 


-7 

filed and pro- 


1 


Declaration, See. 


Filed November 1, 1909. 


In the Supreme Court of the District of Columbia. 

Law. No. 52065. 

Robert C. Shinn 

vs. 

John 0. Evans and A. Ward Evans. 

The plaintiff, Robert C. Shinn, sues the defendants, John O. 
Evans and A. Ward Evans, for money payable by the defendants to 
the plaintiff for that whereas heretofore to-wit, on the 25th day of 
August, 1909 and for a long time prior thereto and up to the present 
time the plaintiff was and hitherto hath been and still is a real estate 
broker in the City of Washington, District of Columbia, engaged in 
the business of buying and selling real estate as agent for the seller 
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or purchaser thereof for a certain hire or reward known as commis¬ 
sion; that on to-wit the 25th day of August, 1909, the defendants 
vyell knowing the premises authorized and employed the plaintiff to 
find a purchaser tor a certain piece of real estate in the City of 
^ ashington, District of Columbia, known as and being all of the 
square south of the square 415 in the city of Washington, District 
ol Columbia, and the defendants undertook, promised and agreed to 
pay the plaintiff a commission of three (3) per centum on the gross 
price obtained from said property, which said commission 
2 was well known to the defendants to be and was the usual 
and customary commission paid to brokers for services of 
like character; and the plaintiff thereupon undertook to find a pur¬ 
chaser for said property for thirty-five thousand ($35,000.00) 
dollars, the price named by said defendants as the amount tliev were 
willing to accept for said property, and the plaintiff in pursuance of 
said employment, submitted, introduced, and showed said property 
to one G. W. Forsberg and the plaintiff expended a great deal of 
time, labor, energy and services in showing said property to said 
Forsberg and pointing out to him the advantages thereof and in 
giving him the price and terms of sale thereof and urging him to 
become the purchaser thereof and finally induced said Forsberg to 
make an offer for said property and the said Forsberg did make an 
offer therefor through the plaintiff, to-wit the sum of $25,000.00 
which offer was submitted by the plaintiff to the defendants and hv 
them rejected and thereafter and until the 22nd day of September, 
1909, the plaintiff continued in his efforts to induce the said Fors¬ 
berg to purchase said property, submitting various offers on the one 
side and the other, none of which were acceptable until on the day 
last aforesaid the defendants authorized the plaintiff to submit the 
following prices and terms to-wit, price $32,500.00 payable $7,500.00 
cash and balance to be secured by deed of trust on the property; or, 
price $30,000.00 payable $10,000.00 cash and bal a nee secured by 
deed of trust on property or all cash at the latter figure at the 
3 option of the purchaser; that plaintiff on to-wit September 
23rd 1909 submitted these prices and terms to the said Fors¬ 
berg who on September 27, 1909 wrote the plaintiff that he would . 
close the deal on the best, terms obtainable; that on the 29th of 
September 1909, the plaintiff notified the defendants that his pur¬ 
chaser, Forsberg, was ready to close the deal and was informed by 
them that the property was off the market and that they would con¬ 
sider no proposition for its purchase. 

And thereafter the defendants sold and conveyed said property 
to the customer procured by the plaintiff, to-wit, the said G. W. 
Forsberg, for the sum of $30,000.00 and have utterly failed and 
refused and still refuses to carry out their promise aforesaid to the 
damage of the plaintiff in the sum of $900.00. 

Wherefore the plaintiff brings this suit and claims of the defend¬ 
ants the sum of $900.00 with interest from September 29th, 1909 
besides costs. 

Second. And the plaintiff, Robert C. Shinn, further sues the de¬ 
fendants, John O. Evans and A. Ward Evans, for other moneys 



4 


JOHN O. EVANS ET AL. VS. ROBERT C. SHINN. 


$7,500.00 cash and balance secured by deed of trust on the property; 
or, price $30,000.00 payable $10,000.00 cash and balance secured bv 
deed of trust on the property or all cash at the latter figure at the 
option of the purchaser; that plaintiff on to-wit September 
6 23rd, 1909, submitted these prices and terms to said Fors- 

berg who on September 27, 1909, wrote plaintiff that he 
would close the deal on the best terms obtainable. On receipt of 
this letter plaintiff who was then in New York City took a train 
immediately for Washington, notified the defendants that he was 
ready to close the deal, and was informed by them that the property 
was off the market and that they would consider no proposition for 
its purchase. 

And thereafter the defendants sold and conveyed said property 
to the customer procured by plaintiff viz., the said G. W. Forsberg 
at a price which the plaintiff says on information and belief was 
$30,000.00, and the plaintiff claims from the defendants the sum of 
$900.00 (being a commission of three per centum on the purchase 
price aforesaid) with interest from September 29th. 1909. exclusive 
of all set-offs and just grounds of defense. 

ROBERT C. SHINN. 

Subscribed and sworn to before the undersigned Notary Public 
this Thirtieth dav of October. 1909. 

[seal.] THAD. B. SARGEANT, 

Notary Public. 


7 Pleas and Affidavit. 

Filed November 22, 1909. 

******* 

The defendants say: 

1. That they are not indebted as alleged, and for a seeond plea 

say; 

2. That they did not promise as alle £ e< £ HAg w ARTH 

Attorney for Defendants. 


Affidavit of Defense. 

District of Columbia, ss: 

John O Evans and A. Ward Evans, the defendants named in 
the plea to which this affidavit is attached, being duly sworn, say that 
thev denv the right of the plaintiff to recover in whole or in part of 
his alleged claim against them or either of them, and the grounds 
of their defense are that the plaintiff did not effect the sale, nor 
procure the purchaser to whom the sale of the property in said 

declaration mentioned was made. A _ 

It is not true that on the 29th of September, 1909, or at any 
other time, the plaintiff informed defendants, or either of them, 
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payable by the defendants to the plaintiff for goods sold and deliv¬ 
ered by the plaintiff to the defendants and for work done and ma¬ 
terials provided by the plaintiff for the defendants at their request 
and for monev loaned bv the plaintiff to the defendants and for 
money paid by the plaintiff for the defendants at their request and 
for monev received by the defendants for the use of the plaintiff and 
for money found to be due from the defendants to the plain- 
4 tiff on accounts stated between them, and the plaintiff claims 
$900.00 with interest from the 29th day of September, 1909, 


besides costs. 


PENNEBAKER, CARUSI & JONES, 
GEORGE C. SHINN, . . 

Attorneys for Plaintiff. 


District of Columbia, ss: 

Robert C. Shinn, being first duly sworn deposes and says, that he 
is the plaintiff in the declaration to which this affidavit is attached, 
said declaration being hereby referred to and made a part of this 
affidavit: that he has a good cause of action against John O. avails 
and A .Ward Evans the defendants in said suit, which cause of action 
is as follows; that the plaintiff is and was at all of the tiroes here¬ 
inafter mentioned a real estate broker in the city of Washington, 
District of Columbia, engaged in the business of buying and selling 
real estate as agent for the seller or purchaser thereof, for a certain 
hire or reward known as a commission, that on to-wit, the 25th day 
of August 1909. the defendants well knowing the premises, author¬ 
ized and employed the plaintiff to find a purchaser for a certain 
piece of real estate in the City of Washington, District of Columbia, 
known as all of Square South of Square 415, and promised and 
agreed to pav the plaintiff a commission of three per centum on the 
gross price obtained for said property, said commission being 
5 well known to the defendants to be the usual and customary 
commission paid to brokers for similar services; and the 
plaintiff thereupon undertook to find a purchaser for said property 
at $35,000.00 the price named by said defendants as the amount 
thev were willing to accept for said property, and the plaintiff in 
pursuance of said employment submitted said property o one G W 
Forsberg whom he thought likely to be interested therein and 
showed said propertv to said Forsberg, and pointed out to him the 
advantages of saul property for business purples (the same being 
then occupied by said Forsberg as a machine shop) R value a^ an 
investment, and other advantages thereof, and told him the p - 
thereof to-wit $35,000.00 and urged him to buy it, and finally in- 
duced «aid Forsberg to make an offer for said property, and_the .a 
Forsberg did make an offer therefor through the plaintiff to-™t 
,, ' * 000 00 which offer was submitted by the plaintiff to 

the following prices and terms to-wit, price $32,500.00 payable 
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that one Fosberg “was ready to close the deal/’ nor at that 
8 time did the defendants, or either of them, tell the plaintiff 
that “the property was off the market”; nor is it true that it 
was sold to G. W. Fosberg for $80,000. 

JOHN O. EVANS. 

A. WARD EVANS. 

Subscribed and sworn to before the undersigned Notary Public 

this 22nd day of November, 1909. TATT vomAXT 

r SE A L 1 GEORGE J. JOHNSTON, 

- - J Notary Public. 


Joinder in Issue. 

Filed January 14, 1910. 

******* 

The plaintiff joins issue upon the defendants’ first and second 

pleaS ' PENNEBAKER, CARUSI & JONES, 

GEO. C. SHINN, 

Attorneys for Plaintiff. 


Memorandum. 

October 10, 1912.—Verdict for Plaintiff for $810 and interest 
from September 30, 1909. 

9 Supreme Court of the District of Columbia. 

Friday, November 1, 1912. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Clabaugh presiding. 

******* 

Now come here as well the plaintiff by his Attorneys Messrs^ Jones 
and Shinn, as the defendants by their Attorneys Messrs. Arth and 
Fav whereupon the motion of the defendants for a new ri 
herein" coming on to he heard, it is considered that said motion be, 
and it ’is hereby overruled, and judgment on verdict ordered. 

Therefore, it is considered that the plaintiff herein recoiei 
the defendants herein the sum of Eight hundred and en dollars 
with infprc^t thereon from the 30th day of September, I , 

Clerk, and have execution thereof. 



# 
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Notice of Appeal. 

Filed November 9, 1912. 

******* 

From the judgment entered herein the defendants give notice of, 
and take an appeal to the Court of Appeals. 

JNO. C. FAY, 

CHAS. W. ARTH, 

Att’ys for Defendants. 


10 Memoranda. 

November 19, 1912.—Supersedeas bond approved and filed. 
December 17, 1912.—Bill of Exceptions submitted. 

Time to file record in Court of Appeals extended to January 22, 
1913. 


Assignment of Errors. 

Filed December 27, 1912. 

******* 

Comes the appellant and assigns as errors upon the appeal: 

1. That the Court erred in refusing to grant prayers Nos. 1, 2, 
3, 4, and 5, of the defendants. 

2. That the Court erred in granting prayers Nos. 1, 2 and 0 of 
the plaintiff. 

CHAS. W. ARTH, 
Attorney for Appellant. 

11 Designation of Record. 

Filed December 27, 1912. 

******* 

Hon. John R. Young, Clerk Supreme Court of the District of Colum¬ 
bia, Washington, D. C. 

Sir: For record in the Court of Appeals, please insert: 

1. Declaration. 

2. Pleas. 

3. Joinder in issue. 

4. Memorandum of verdict. 

5. Judgment. 

6. Order for appeal. 

7. Mem. of appeal bond. 

8. Bill of Exceptions. 

9. Assignment of errors, viz: Court erred in granting plaintiff’s 
prayers Nos. 1, 2 and 6, and in not granting defendants' prayers 
Nos. 1, 2, 3, 4, and 5. 

CHAS. W. ARTH, 

A tty for Defendants. 







j . ii • i 
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Supreme Court, of the District of Columbia. 

Wednesday, January 22, 1913. 

Session resumed pursuant to adjournment, Mr. Chief Jus- 
12 tiee Clabaugli presiding. 

* * * * * * * 

The Court having this day signed the bill of exceptions of the 
defendants heretofore submitted herein, now orders the same of 
record as of the time of the noting thereof at the trial. 

Further, it is by the Court ordered that the time within which to 
hie the transcript of record in the Court of Appeals of the District 
of Columbia in this cause be, and it is hereby further extended to 
and including February 15, 1913. 


Bill of Exceptions. 
Filed January 22, 1913. 


Be it remembered that at the trial of this case in the Supreme 
Court of the District of Columbia before the Honorable Chief Jus¬ 
tice II. M. Clabaugh and a jury in the case at law No. 52065, 
wherein Robert C. Shinn is the complainant and John 0. Evans 
and A. Ward Evans are the defendants, being on the 9th and 10th 
days of October, 1912, the following proceedings were had: 

The plaintiff in order to maintain the issues joined on his part 
offered Oscar H. Robey, a witness, who being sworn gave evidence 
in substance as follows: To wit 

13 That during the months of August and September 1909 

he was bookkeeper and assistant manager of the estate of 
Daniel S. Evans and was associated in the office of said estate with 
the defendants John O. and A. Ward Evans. That he suggested 
to the defendants that the plaintiff had just closed a sale of property 
on Water Street and might be able to sell the property involved in 
this controversy and that Mr. Evans told him to see Mr. Shinn, the 
plaintiff that Mr. Shinn called on Mr. John 0. Evans who placed 
the property in his hands for sale, fixing a price of $35,000. That 
the property was not in the hands of any other broker at that time 
and that Mr. Evans agreed to pay a commission on the sale. 

And further to maintain the issues on the part of the plaintiff 
joined the plaintiff himself being duly sworn gave evidence in sub¬ 
stance as follows: 

That he was in 1909 and still is a Real Estate Broker; that in 
the summer of 1909, Mr. Robey spoke to him about the sale of the 
property mentioned in these proceedings; that he went to see Mr. 
Evans and had a talk with him. He said they desired to sell the 
square south of square 415; that it had not generally been on the 
market and that he did not know what it was worth. Plaintiff said 
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that he would be glad to give him his figures on the other square 
that he had sold. He had sold the other square at about $1. a foot, 
and the Evans square contained 29,000 odd square feet. The Evans 
figured on this basis and then said the improvements were 

14 worth about $5000. Whereupon they fixed the price of their 
square at $35,000 and told the plaintiff to sell the property 

and they would pay the regular commission of 3%. He immedi¬ 
ately set out to find a purchaser, called on a Mr. Sommerville, a Mr. 
Seville, a Mr. Shaeffer and then on Mr. Forsberg; talked with 
Forsberg about it, who said that he did not know it w^as for sale. 
Forsberg made an offer of $25,000, which plaintiff submitted to the 
defendants and which they rejected. Plaintiff then asked the de¬ 
fendants if they had any objection to his selling the property to 
Forsberg, Forsberg then being a tenant on the property. The de¬ 
fendants said “No, I have not any objection to your dealing with 
Mr. Forsberg. You can deal with him and if you sell him the 
property on terms satisfactory to us, we will pay you the commis¬ 
sion.” Plaintiff said, “That’s all right; that is perfectly satisfactory 
to me.” Plaintiff again went to see Forsberg and urged him to 
raise his offer, pointing out to him the advantages of owning the 
property, worked on him for a week or ten days and finally Fors¬ 
berg agreed to take the property if the deal could be financed, 
Forsberg being short of cash. Plaintiff went back to Mr. John O. 
Evans and asked him to take back a mortgage for a part of the pur¬ 
chase money. John O. Evans said he was going away that night 
but would write his brother Ward Evans and tell him what to do 
in the matter. Several days thereafter, Ward Evans called the 
plaintiff on the telephone and said as follows, “Shinn, I just had a 
letter from John O., my brother in reference to the terms 

15 on which we will sell this property. We will sell the prop¬ 
erty for $32,500; $7500 cash, or for $30,000, $10,000, cash.” 

Plaintiff said, all right that the deal could be closed with Mr. Fors¬ 
berg. Plaintiff immediately saw Mr. Forsberg, who said that he 
would take the property on either one of the two alternative proposi¬ 
tions. He would prefer to accept the $10,000, cash proposition ; that 
is to say the $30,000 purchase price, $10,000, cash and the balance on 
mortgage. Plaintiff immediately had a talk with Ward Evans, the 
defendant, who said, “What is your commission on this deal.” The 
plaintiff said 3%. Evans put it down on a piece of paper and said, 
“That is $900.” Plaintiff said, “Yes.” After this conversation with 
Ward Evans, the plaintiff was called to New York but before going, 
Forsberg asked him to try and get the defendants to accept $30,000 
with $7500 cash. Plaintiff immediately called to see Ward Evans 
and told him he was leaving that night for New York and that he 
would like to have an option for two or three days on the property 
to give Forsberg time to get his $10,000 together. Plaintiff also 
asked him if he could not take $7500, cash on the $30,000 basis, 
instead of $10,000, cash. Ward Evans said, “John is out of town 
and that would not be acceptable to us.” During the conversation 
with Ward Evans, the plaintiff gave him the names of the persons 
he had been dealing with on the property, including Mr. Forsberg 
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and asked him to protect his interests in the matter because be had 
been working on the property for about three weeks and 

16 wanted protection against some other broker coming in and 
closing the deal. Ward Evans said, “What is the law in the 

case?” Plaintiff said, “I do not know what the law is as I am not a 
lawyer and I want to ask your protection in this matter as long as 
I have worked on the property as long as I have/’ Ward Evans 
said, “Shinn, that’s all right, Mr. Forsberg is your client, and we 
will not have any falling out. You come in when you get back 
and John, my brother will be in town and we will talk the matter 
over.” Plaintiff said “Mr. Forsberg is now ready to buy the prop¬ 
erty. All he wants is a few days to raise the $10,000.” Plaintiff 
went to New York and wrote Forsberg the following letter. 

“New York, Sept. 25, 1909. 
Mr. Gus Forsberg, 13th A F Sts., Washington, D. C. 

Dear Mr. Forsberg: Before leaving for New York, 1 had a long 
talk with Mr. Evans regarding the sale of the square at 8th <fc Water 
Sts., S. W., and asked him for an option or exclusive sale of same 
which he declined to let me have, saying that there were too many 
people interested in the purchase of same to give me any such 
privilege. 

If you decide you would like to buy on the terms which I men¬ 
tioned to you, let me know at once and I will return and see 

17 if I can effect a deal for you, but please do not mention to 
any one about the terms I quoted to you as I was not at lib- 

ertv to do as I did in the matter. 

Very truly, 

ROBERT C. SHINN.” 


in response to which he received a letter from Forsberg which is as 
follows: 


“Washington, 1). C., Sept. 27, 1909. 
Mr. R. C. Shinn, New Grand Hotel, Broadway & 31st St., N. Y. 

Dear Sir: Yours of the 25th received, and note what you have 
to say. 

I would suggest that you return at the earliest moment and make 
arrangements for the deal under the best conditions. 


Respectfully yours, 


G. W. FORSBERG. 


Upon receipt of this letter, plaintiff came back to Washington, 
reaching here about 5.30, called up Mr. Ward Evans at his apart¬ 
ment at the Cumberland and the following colloquy ensued. 

“Mr. Evans, I have authority from Mr. Forsberg to close the 
deal wdth you and I would like very much to talk over the 
18 matter with you.” He said, “Shinn, we sold that property 
this afternoon at half-past three or four o’clock. I am sorry, 
but it is now off the market,” “Why,” I said, “I am very much 
surprised at that.” I said, “Who did you sell it to?” He said, “We 

2—2515a 
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sold it to an out of town party for an investment.” That is just 
what he said; “We sold it to an out of town party for an invest¬ 
ment.’' I said, “Well, Mr. Evans, that looks very strange. There 
was nobody working on this property but me when 1 went away.” 
I said, “Who made the deal?” He said, “I am not at liberty to 
say”. I said, “Would you see me in the morning, or this evening, 
and talk the matter over?” He said, “Come in the office in the 
morning.” I went in the office the next morning and had a talk 
with him, and he told me practically the same thing he had over 
the telephone. I could not get much information out of him, at all, 
but he finally told me that a man by the name of Gadsby had closed 
the deal, and that he had gotten ail cash for the property. I said, 
“How much did you get?” He said, “I am not at liberty to say.” 
He said, “Do you know Gadsby?” I said, “Yes; his office is in the 
same building with Mr. Forsberg’s.” 

The plaintiff then saw Forsberg who said he bought the property 
for $27,000. He then saw Evans and charged him with making the 
sale to his client which Evans denied at first and then said, “Well, 
come back tomorrow, and give me a chance to investigate this mat¬ 
ter.” He saw them the next day and they said they would not pay 
any commission. 

19 The plaintiff went to his office and wrote and mailed the 

following letter. 


“Robert C. Shinn, 

Real Estate, 

1125 Fourteenth Street Northwest, 

Washington, D. C. 

October 4, 1909. 

Mr. John O. Evans, Evans Building, City. 

Dear Mr. Evans: I have been led to believe that the property 
owned by the Evans Estate, being south of Square 415, at the corner 
of 8th & Water Sts., S. W., is being sold to one of my clients, and 
if such proves the case, I shall certainly enforce my claim for 3% 
commission on the sale. You are aware of the time and labor I have 
devoted to this matter, and must agree that if the property is sold 
resulting from my efforts 1 am entitled to my commission. Do not 
understand me as insinuating any want of candor on your part, it 
may be that you are yourself unaware of the fact that you are sell¬ 
ing to my client. 

I am warning you now so that if it is not too late you can protect 
yourself, and will not have to pay two commissions. 

Trusting that you will realize my position as well as your own in 
this matter, I am, 

Yours very respectfully, 

ROBERT C. SHINN.” 

20 Plaintiff further testified that he never received any com¬ 

mission or compensation for his services in the matter. On 
cross examination, plaintiff testified that he told Mr. Evans over the 
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phone before he left for New York that Mr .Forsberg was ready to 
accept one of the alternative propositions submitted to him. lhat 
these alternative offers were $32,500, $7,500, cash; $30,000, with 
$10,000 cash. That he submitted these propositions the third week 
he had been working on Mr. Forsberg and about two days before 
he went to New York. That it was about the 25th of September on 
the date that he left for New York, when he informed Mr. Evans of 
Forsberg’s willingness to accept one of the alternative propositions, 
also asking Evans for the exclusive right of the sale on that date, 
which was refused. Being asked on cross examination what was 
meant by the expression written in the letter written by him to 
Forsberg which reads as follows, “please do not mention to anyone 
about the terms T quoted to you as I was not at liberty to do as I din 
in the matter,” the plaintiff answered that Mr Forsberg had tried 
to get the property for $30,000 with $7,500, cash, instead ot $10,000 
cash, and that the plaintiff wanted to inform Mr. Forsberg that the 

propositions were either $30,000, with $10,000, cash or $32,500, 
with $7,500 cash. That the proposition of Forsberg containing 
terms of $30,000 with $7,500. cash were the terms plaintiff referred 
to when he said he was not authorized to quote them. Plaintitt lett 
New York after he had reecived Forsberg’s letter about the 
21 28th or 29th. or possibly the 29th or 30th of September 
Plaintiff knew that Forsberg was a tenant on the property 
and for that reason took the precaution to ask Mr Evans if there 
was any objection to selling to Forsberg. Did not know that Fors¬ 
berg had been trying to buy the property for years. 

And further to maintain the issues on the part of the plaintiff 
joined Gustave W. Forsberg was sworn and testified in substance 
as follows: That he purchased the property; that Mr. Shinn first 
interested him in it; that Mr. Shinn saw him a half-dozen or more 
times and that a price was finally agreed upon at $30,000 with 
$10,000 cash and that witness had practically determined to close 
upon that basis with Mr. Shinn before Mr. Shinn went toJSew 
York That he had purchased the property for $2< ,000 through 
Mr Eakin Gadsby; that the deal was closed with Gadsby in about 
one dav That the plaintiff had been negotiating with him for 
about a month. That the negotiations with Mr. Gadsby consisted 
of the following: Witness drove up to the office in an automobile, 
saw Mr Gadsbv, who told him not to get out that he called to see 
witness : that lie had been asked to come down and appraise the 
nronertv occupied by witness’ shop. They rode down to the shop 
and Gadsbv asked what he would give for the property Witness 
told him tie would give $27,000 for it and Gadsby said I will see 
if t „an buy it for you.” On that afternoon, or the next morning, 
the dad was closed on the basis of $27,000. Mr. Shinn being then in 

22 ^On cross-examination the witness said that up to the time 
he met Mr. Gadsby he had not- actually purchased the prop- 

. Knf hnd decided that he could purchase it and had told Mr. 

tan, him. That h. had * .... » * 
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the means to purchase it. having some cash and a means of getting 
the balance; did not have $10,000 cash but had made arrangements 
to get it; already had $5,000 cash. When he closed with Gadsbv 
witness put up $5,000 cash, borrowed $15,000 from the Riggs Na¬ 
tional Bank and $7,000 from Mr. Gadsbv. If he had closed on the 
basis of Shinn's proposition he had arranged to put up his $5,000 
cash and borrow the other $5,000. Witness further testified that the 
“best conditions” referred to in his letter to Shinn were meant bv 
him to mean $30,000 with $10,000 cash. Witness had been de¬ 
sirous of buying the property for some time before he saw Shinn 
but never had made any direct offer or had any close dealings with 
anybody but Mr. Shinn. Had spoken to Mr. Evans about three 
years before about selling the property but was informed that it 
was not for sale. By closing on the basis of $27,000 through 
Gadsbv witness saved $3,000. Witness did not tell Mr. Gadsbv that 
he had been dealing with Shinn. Witness identifies as Gadsbv’s 
contract of sale the following paper which was offered in evidence 
by the defendants. 


“Washington, D. 0., Sept. 30, 1909. 

Received of .T. E. Gadsbv, Agent. One Hundred .($100) 
23 dollars, as a deposit to be applied to the part payment of the 
purchase of Square No. — South of 415 improved by Fors- 
berg’s shop and other buildings containing 29.435 Sq. Ft. more or 
less. Sold to him for $2/.000 cash ($2/,000) on the following 
terms: All cash. On property sold as a good title or money to be 
refunded and sale declared off. Seller and his agents assume no 
responsibility for cost of abstract, nor for any damage by reason of 
said title proving defective. Purchaser required and agrees to make 
full settlement according to terms of sale within sixty davs from the 
date of this contract, or deposit will be forfeited. All taxes to be paid 
to date of deed. Conveyancing and recording at cost of the pur¬ 
chaser. 


J. EAKIN GADSBY, Agent. 


JOHN O. EVANS, 

A. WARD EVANS. 

Ex'c’t’*.'’ 


and thereupon the plaintiff rested. 

And thereupon the defendants to maintain the issues on their part 
joined offered J. Eakin Gadsbv, who being dulv sworn testified in 
substance as follows: 

That he is a real estate broker; that the defendants are his clients; 
that he sold the square referred to in these proceedings to Mr Fors- 

™ h . e ? va " s es,ate : That he was P a i<l « commission for the 
sale, that the transaction occurred in September. 1909 That 
the negotiations with Forsherg were concluded within three'or four 

94 T% w the T IV , "’ tne?s c nme to make the sale was that 

-4 the Evans hoys asked him to appraise the property. That he 

went down to look at it and asked them if it was for sale and if 
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lie might sell it, to which they agreed. W hen he went back to ask 
them if they would take so much money for the property they said 
they would let him know the next day by ten o’clock and thereupon 
the following colloquy took place between the witness and Mr. 

Evans. „ 

I said “All right; the client I have got is going out of town. 
They said “All right.” They said “Other people have this property 
for sale.” I said “I do not want to know who has it. The man 
who sells it gets the commission.” That is my recollection of it 
now. The next dav I came and they told me they would take it and 
I gave them my check and agreed to close the bargain in thirt\ 

days, and I think I closed it in 15 days. 

Witness further testified that he had the following conversation 


with the purchaser, Forsberg: # „ 

I said “Gus, what rent are you paying for this place. 1 think 
he told me $133, or something like that, a month. 1 said “Are 
you making the repairs?” He said “Yes.” I said “\\ hat are you 
doing, trying to make it up so that they can get $150? Do you 
want to turn yourself out?” I said that just in a jocular manner, 
lie says “No.” I said “Why don’t you buy the place?” He says 
“1 would like to. Can you get it?” T said “Certainly I can^gct it.” 

He says “What can you sell it for? 1 said $2f,000.^ That 
25 was what I intended to appraise it at. He said “Well it 
you can sell it for $27,000 I will take it.” I said “All right. 
Sir.” I said don’t get out of your machine. Drive me up to Evans’ 
office.” He drove me to Evans’ office and T said “Y on stop here on 
15th St.,” opposite Riggs Bank; and I went in and a>ked the 
Evanses if they would take $27,000. and they said they would gi\e 
me an answer the next day at ten o clock. I went there the next 
dav at ten o’clock and thev said they would take it. Then he said 
“Who bought it?” I said “Cash.” He said “Who do you want 
the receipt made to?” I said “J. Eakin Gadsby, Agent. That i>* 
about all I know about it. At that time I didn t know Mr. ^hinn 
or Mr. Bradford or anybody else. I said I did not want to know 
anvbody else’s name, t do my business different from most people^ 
O. Did Forsberg tell you that he had been trying to purchase it' 
A. Not until after the sale had been made. I think he said he 
had offered Mr. Evans, a year or so ago, an amount of money for 
it and they would not sell. T did not know anything about Mr. 

Shinn until after the sale was made. 

Q. You did not know that Forsberg had been dealing with 
Shinn? A Until after the sale was made. Then, after the sale 
was made, he told me that he had been trying to buy the Property 
Naturally then, T found out what he was trying to get it for, $3U,UUU 
or thirty some thousand; and naturally if the man could buy it for 
$27,000 he was going to buy it for $27,000. 

26 On cross examination witness testified that the Evanses 

naked him the name of the purchaser and that he told them 
“Cash” and that he did not tell them who the purchaser was until 
three or four days after the contract was made. That he told them 
who the purchaser was before the deed passed. Witness further 
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testified that he made the sale and controlled the side by keeping 
the parties in his own pocket. The Evanses not knowing who it 
was. 

And thereupon A. Ward Evans, one of the defendants being 
duly sworn testified in substance as follows: 

That he authorized the plaintiff to make a sale of the property, 
gave him a price of $35,000 and agreed to pay a commission; has 
known Mr. Forsberg for many years; Mr. Forsberg has been a 
tenant on the property for many years; knew that Forsberg had in¬ 
quired about the price of the property several times, a year or maybe 
two years before this transaction. Witness did not tell that to Sir. 
Shinn. Mr. Shinn never brought witness an acceptable offer for 
the property or any acceptance of any offer that witness had author¬ 
ized him to make. The property was in the hands of other brokers; 
other brokers had been spoken to about it but it had not been 
definitely placed on the market until Mr. Shinn came. Other 
brokers had been dealing with witness on the Evans property; wit¬ 
ness could not definitely state whether this property was definitelv 
spoken about, but presumed it was. The sale of this property was 
effected by Mr. Gadsbv. Witness does not think that Mr. 
'It Shinn was the procuring cause of the sale. Witness last 
saw Mr. Shinn previous to the Gadsbv deal two or three 
days before Shinn went to New York; did not hear from him 
whilst he was in New York. Witness admits that Mr. Shinn called 
him up at his apartment the night before he left or the night he did 
leave. Shinn did not present any offer acceptable for the property 
from Mr. Forsberg and asked for an exclusive right to sell it which 
witness refused. At the time Mr. Shinn went to New York witness 
had given him two propositions,* one of $30,000 with 10.000 ca«h 
and the other of $32,500 with $7,500. cash. Witness did not receive 
from Shinn the offer of Forsberg to accept either of these proposi¬ 
tions. Witness saw Shinn, he presumes a couple of days after Shinn 
came back from New York. When Mr. Gadsbv made his offer he 
did not disclose the name of the purchaser. Witness asked him the 
name and he said Mr. Cash was the purchaser. Witness did not 
tell Gadsbv he was negotiating for the purchase or that Shinn was 
working on Forsberg. * When Shinn called witness up on the tele¬ 
phone on the night before he left for New York witness told Shinn 
that he could not give him the exclusive right to sell the property 
because there were too many agents interested. It was a case of 
first come first served, and if the property happened to he sold while 
he was away that it would be sold. That witness promised Shinn no 
protection. Witness further testifies that Mr. Gadsbv misled him; 

in fact told him that the purchaser was an out of town man. 
28 Witness did not hear from Shinn until about three days 
after he had received the deposit and when he did see him 
he told him that an out of town party bought the property. Witness 
denies that he had a conversation with Mr. Shinn in which Mr. 
Shinn testifies that he told witness of his negotiations with Fors¬ 
berg. 
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On cross examination witness testified that he and his brother 
put the property in the hands of Mr. Shinn for sale and that he 
knew that Mr. Shinn had been negotiating with Forsberg and that 
Mr. Shinn brought him Mr. Forsberg’s offer of $25,000, and that 
he saw Mr. Shinn a number of times afterwards when lie reported 
to him the result of the visit and negotiations with Mr. Forsberg. 
That the result of these negotiations back and forth was the fixing 
of an alternative proposition of $32,500, $7500, cash and $30,000, 
$10,000, cash. Witness also admitted on cross examination the 
telephone conversation referred to by Mr. Shinn as having occurred 
immediately after his return from New York and remembers that 
he told him that an out of town man had purchased the property. 
Witness further testifies that the deed conveying the property to 
Forsberg was not made until about 15 days after the contract of 
sale was made. Witness does not remember any conversation with 
Shinn in which he asked him, “What is the law in the case?” 


And further to maintain the issues on their part joined the de¬ 
fendant John O. Evans being duly sworn gave evidence substan¬ 
tially as follows: 

21) That his bookkeeper, Mr. Robey, suggested the employ¬ 

ment of Shinn to sell the property, he being familiar with 
property in that section. That Shinn came to see witness. That 
witness also knew Forsberg. That Forsberg had been a tenant for 
many years. Forsberg had spoken to the witness on several occasions 
about buying the property. Shinn was to receive a commission in 
case he made a sale. Witness cannot remember informing Mr. 
Shinn that the property was in the hands of other brokers. Mr. 
Shinn did not ask him for any exclusive sale. The price fixed by 
witness was $35,000. Shinn brought witness an offer of $25,000 
which was refused. Witness never authorized Shinn to sell it at 
any other price but his brother wrote him that he had given Shinn 
two propositions one of $30,000 with $10,000 cash and the other of 
$32,500 with $7,500 cash. That Shinn never reported the accept¬ 
ance of either offer to witness. He never told witness that Forsberg 
had authorized him to accept them. That the witness never received 
any other offer than the $25,000 offer. Witness authorized Mr. 
Gadsby to sell the property. Mr. Gadsby brought an offer of $27,000 
all cash which witness accepted and signed the contract of sale which 
was offered in evidence, receiving Gadsby’s personal check for $100. 
Witness asked who the purchaser was and was answered that it was 
Mr. Cash. At the time of this contract he had not heard that Mr. 
Shinn had sold the proj>erty to Forsberg. Witness knew Shinn 
was in New York and liad been there since the 25th of September. 

Witness had received no communication either from Shinn 
30 or from Forsberg and did not indicate to Gadsby that Forsberg 
was negotiating about it. Witness thought that Gadsby was 
selling to some junk dealer. Witness did not know that Gadsby was 
representing Forsberg. On cross examination witness said that 
Gadsby was his agent. Witness states that he is unable to explain 
the meaning of the contract made with Gadsby and he is unable to 
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say what the effect of the contract is upon the agency of Gadsby. 
Witness did not pay much attention to the wording of the contract. 
\\ itness did not know whether Gadsby was purchasing the proj>erty 
himself or not; did not suppose that Gadsby was acting as the agent 
ot the junk dealer and acting as his agent. Witness did not concern 
himself about making further inquiries into the matter of the 
purchaser after Gadsby informed him that it was Mr. Cash. Wit¬ 
ness’s brother thought that the purchaser was an out of town 
capitalist and witness thought that the purchaser was a junk dealer. 

Thereupon the defendant rested and no exceptions were taken at 
the trial, to the admission or exclusion of any evidence offered or any 
testimony given. 

And thereupon the plaintiff prayed the Court to instruct the 
jury as follows: 

******* 

Plaintiff's Prayer No. 1. 

If the jury believe from the evidence that the plaintiff 
31 was authorized to find a purchaser for the property mentioned 
in the declaration, and that the negotiations of the plaintiff 
with the purchaser Forsberg were the procuring cause of the sale 
made to Forsberg. the plaintiff is entitled to a verdict. 

Granted. 


Plaintiff’s Prayer No. 2. 

The jury are instructed that if they find that the plaintiff’s 
negotiations with Forsberg were the procuring cause of the sale 
subsequently made to Forsberg through Gadsby, the plaintiff is en¬ 
titled to a verdict even though the defendants had no knowledge of 
the fact that they were selling to Forsberg, and though they may 
have already paid a commission to Gadsby. 

Granted. 


Plaintiff’s Prayer No. 6. 

The jury are instructed that if they find from the evidence 
that both the plaintiff Robert C. Shinn and J. E. Gadsby were em¬ 
ployed by the defendants to sell the property involved in these pro¬ 
ceedings, then the broker who is entitled to the commission is the 
one who was the predominating efficient cause of the sale. 

\\ hich prayers over the objection of the defendant- were granted, 
to which action of the court the defendants duly excepted and there¬ 
upon the defendants prayed the court to instruct the jury as follows: 

32 Defendants’ Prayers. 

1. If the jury find from the evidence that on or before the 24th 
day of September 1909, the defendants had given the plaintiff au¬ 
thority to sell the property in this case mentioned for the sum of 
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$30,000, $10,000 to be cash and the balance to be secured on the 
property, or $32,500, $7,500 cash and the balance to be secured on 
the property, and had on or before said day refused to give plain¬ 
tiff an exclusive right to sell, or to give him an option at either of 
said alternative prices, although a period of two (2) days was re¬ 
quested by plaintiff, and had advised him that the property was in 
the hands of other agents for sale and they would pay a commission 
to whoever first effected a sale, and the plaintiff did not until Sep¬ 
tember 30th, and after a sale had been effected through another 
broker to whom defendants paid a commission, advise or report to 
the defendants the acceptance of either of said alternative proposi¬ 
tions (provided the jury find that the acceptance of either of such 
alternative propositions was made), then the plaintiff is not entitled 

to recover. 

Rejected. 

2. If the jury shall find that the property was in the hands of 
other brokers for sale, and no exclusive agency was possessed by the 
plaintiff and that the actual sale was effected by a broker other than 
the plaintiff, then the plaintiff is not entitled to reco\er, notwith¬ 
standing he had been in negotiations with the persons who made the 

purchase. 

Rej ected. 

33 3. That the defendants were not required to make any 

investigations or to decide between rival claimants as to com¬ 
missions, but were obligated only to pay the broker who effected the 
sale, and no notice of claim by the plaintiff could originate any 
right in his favor. 

Rej ected. 

4. That any notice given by plaintiff after a binding contract of 
sale had been signed by the defendants, can have no effect upon the 
right of the plaintiff to recover, and should be disregarded by the 

jury. 

Reiected. 

5. That the alternative offers of sale made on or before September 
24th, to the plaintiff, did not require the defendants to await the 
convenience of the plaintiff to respond thereto, or deprive the de¬ 
fendants of the right to sell their own property at such terms or for 
such price as they choose, and the refusal of the defendants to give 
plaintiff an exclusive right of sale or an option for two (2) days 
apprised the plaintiff that prompt acceptance of one of them was 
required, and if plaintiff left the city and remained away until 
after the sale had been effected, he did so at his own risk and cannot 
require the defendants to indemnify him for his own conduct. 

Rejected. 

Alternative to Prayer No. 1. 


If the plaintiff failed to report the acceptance of either of 
34 the alternative offers of sale, to the defendants (if the jury 
should find that there was such an acceptance) within a 
reasonable time, and the defendants sold the property through an- 

3—2515a 
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other broker before receiving such notice, then the plaintiff is not 
entitled to recover. 

Granted. 


Supplemental to Alternative to Prayer No. 1 . 

In determining what is a reasonable time the jury should take 
into consideration the fact that the defendants refused to give the 
plaintiff an option for two (2) days or any time whatever, and that 
the property was with the knowledge of the plaintiff, in the hands 
of other brokers, and the plaintiff left the city and remained away 
six (6) days. 

Granted. 

That before the plaintiff can be found to be the procuring 
cause of the sale made to the witness Forsberg the jury must be 
satisfied from the evidence that the plaintiff performed some service 
or did some act without which said sale could not have been effected. 

Conceded. 

And the court rejected all said prayers except the last three which 
were granted and to the action of the court in rejecting the defend¬ 
ants’ said prayers the defendants duly excepted. And that all of 
said exceptions were duly entered by the court upon its minutes and 
before the jury retired to consider their verdict. And there- 
35 upon the court charged the jury as follows: 


Charge. 

The Court (Mr. Chief Justice Clabaugh) charged partly as 
follows: 

Gentlemen : What is the law in respect to the case at bar? 1 
have granted certain prayers that were introduced, for the purpose 
of advising you as to the law. The first prayer of the plaintiff 
reads in this way: 

“If the jury believe from the evidence that the plaintiff was au¬ 
thorized to find a purchaser for the property mentioned in the decla¬ 
ration, and that the negotiations of the plaintiff with the purchaser 
Forsberg were the procuring cause of the sale made to Forsberg, the 
plaintiff is entitled to a verdict.” 

In other words, if you find from the testimony in this cause, and 
believe, that the plaintiff in this cause was the procuring cause of 
the sale of this property, and that he had been employed by the 
defendants to offer it for sale, and find that he was really the in¬ 
strument that brought about the sale, then he is entitled to recover; 
repeating again, if you believe from the evidence that he was the 
procuring cause of the sale. It is hard to make a definite thing more 
definite, and I am afraid if I undertook to explain it further I would 
only confuse you. You know perfectly well what is meant by “the 
procuring cause of the sale;” if, that is, he was the instrument by 
which the purchaser was induced to make the purchase, then you 
might find that he was the procuring cause of the sale. If somebody 




JOHN O. EVANS ET AL. VS. ROBERT C. SHINN. I** 

else, however, was the one who procured the sale, then the 
36 plaintiff could not recover, because the person who is entitled 
to commission for the sale of the property—I mean the broker 
who is entitled to the commission for the sale of the property is the 
person who induces the party who does purchase to make that pur¬ 
chase. That is putting it as strongly and as fairly, it seems to me, 
as T can suggest to you, to both sides. 

The plaintiff’s second prayer I have granted as follows: . ? 

“The jury are instructed that if they find that the plaintiff s 
negotiations with Forsberg were the procuring cause of the sale 
subsequently made to Forsberg through Gadsby, the plaintiff is en¬ 
titled to a verdict even though the defendants had no knowledge of 
the fact that they were selling to Forsberg, and though they may 
have already paid a commission to Gadsby.” 

If you find in this cause that Forsberg bought this property 
through the procuring cause, that is of the plaintiff in this case if 
he was the one who procured Forsberg’s action, and it resulted in his 
buying it and closing the transaction, even though that transaction 
was closed with the broker Gadsby, and even though the plaintiff did 
not know, at the time that Gadshv closed the sale, that the procuring 
cause of Forsberg’s purchase was really the plaintiff instead of' 
Gadsby; still if you find—the same old thing that I have said to 
you several times—that the procuring cause of the sale was the 
plaintiff, then in spite these other things, and in spite of the further 
fact that the plaintiff has paid commissions to Gadsby, that 
37 will have no influence on your verdict, but you will still have 
to find for the plaintiff in this cause. So that, to put it per¬ 
haps in a simpler way, it does not make any difference to you in 
considering this case," whether Gadsby received commissions and 
the defendants paid commissions to him for the sale of this property, 
if you should further find that the plaintiff was really the pro¬ 
curing cause of the sale. In other words you have nothing to do 
with the fact that they paid any money by way of commissions to 
Gadsby. You have no concern with that unless you find that the 
plaintiff was not the procuring cause of the sale. If you should find 
that he was, he is entitled to it. If you find that he was not the 
procuring cause, he is not entitled to it. That is the simple English 
of it. This prayer I have granted on behalf of the plaintiff: 

“The jury are instructed that if they find from the evidence that 
both the plaintiff Robert C. Shinn and J. E. Gadsby were employed 
by the defendants to sell the property involved in these proceedings, 
then the broker who is entitled to the commission is the one who 
was the predominating efficient cause of the sale.” 

That is only another way of saying the same thing, to wit that 
the broker who is entitled to the commission is the broker who was 
the procuring cause of the sale. 

Now, as to the defendants’ prayers > 

“If the plaintiff failed to report the acceptance of either of the 
alternative offers of sale, to the defendants (if the jury should find 
that there was such an acceptance) within a reasonable time, and 
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the defendants sold the property through another broker be- 

38 fore receiving such notice then the plaintiff is not entitled 
to recover.** 

That is to say if the defendants were not notified b\ the plaintiff 
within a reasonable time that he had sold this property, then the 
defendants were justified in selling it through another broker With¬ 
out reference to the plaintiff. Hut what is a reasonable tune. I 
ought to say that in considering a reasonable time, you must con¬ 
sider all the circumstances of the case. You must look at every 
phase of it. Was the plaintiff using reasonable diligence and effort 
to sell the property, or was he using such unreasonable time, under 
all the conditions of the case, that the defendants might believe that 
he had given up or abandoned the sale of the property? If there 
was any such thing as that, then he would not be entitled to re¬ 
cover, because the defendants would be justified in believing that he 
had abandoned the sale, and in selling it to anybody who came 
along. But if. on the other hand, you think that the conduct of the 
plaintiff was reasonable under all the circumstances of the case, then 
the prayer could not be granted as it is written. Tn other words. 

“In determining what is a reasonable time, the jury should take 
into consideration the fact that the defendants refused to give the 
plaintiff an option for two (2) days, or any time whatever, and that 
the propertv was, with the knowledge of the plaintiff, in the hands 
of other brokers, and the plaintiff left the city and remained away 

six (6) days. . . , 

You have the right to take those items into consideration 

39 in passing upon this question of reasonable time;, but you 
have a right to take all the evidence in the case relating to the 

same question. For instance, you have got to consider the fact, in 
addition to the fact that they refused to give him an option, that this 
plaintiff notified the defendants that he was going away, and asked 
them for this time, which was declined; and then the further fact 
that the plaintiff corresponded with the purchaser whilst he was 
away; and to consider whether his conduct in not notifying the de¬ 
fendants before he came hack was unreasonable. Tn other words, 
you have to consider all the circumstances of the case in making up 
vour minds whether he has acted with reasonable diligence or not. 
Now. those are the facts which you are to pass upon. The Court in¬ 
sinuates nothing; it has no right to. At least, it has the right to, it 
does not do it because it is a question that the jury ought to pass 
upon; and. considering everything in this case pass upon the ques¬ 
tion, first as to whether the plaintiff was the procuring cause, and 
then upon the question of the reasonableness of the conduct of the 
plaintiff of the unreasonableness of it in respect to the time which 
was taken in informing the defendants in the case, if he did so in¬ 
form them. So that you see. gentlemen, it all comes hack to an 
ordinary business transaction, under the law, as the court has en¬ 
deavored to explain it; and von are therefore finally to pass, and if 
you find the plaintiff was the procuring cause in this case, and 

40 acted with reasonable diligence, and so on. in all of his acts, 
and such conduct not being fairly interpreted to mean that 
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i i a kotirirmprl flip *ale then vour verdict would be for the plain- 
fff oSenSlou v^uld havi to find for the defendants. 
ff if vw verdict is for the plaintiff, then you are entit ed to allow 
nt t.hp rate of 3 per cent commission on this sum ot 

$27,000, and the allowance of interest is in your discretion, from t e 
'^r* Pa?Y mL”™ phon to that part of your charge that 

Tb"e e iC^nXpraye, . 

\Tr Tones: I reserve an exception to the prayers m the charge. 
tv»p' Pottrt* Gentlemen, you have to agree upon your verdict, 

plaintiff, then you will he asked how much, and then you will an- 

prayer” bout the procuring cause. 

the TheroCTT er 'l had gone over it so many times that I was almost 

thereTs^ne waver that T failed to read to you. and that I want now 
to read. T think I have perhaps explained it to >ou e se¬ 
ll , v i, ere but still I want to read it. to you. It is as follows. 

4 ‘‘That before the plaintiff can be found to be the procuring 

nf the ;. lle m ade to the witness Forsherg the jury must he satis¬ 
fiedfrom AT evidence that the plaintiff performed some service or 
did some act without which said sale could not ha\e been effecte . 

Tn Xr word" before you can find that he was the procuring 
can*, von must find that'he did something by word act or deed, 

probably' would not have been effected except for what he had done. 
Afr* tTa v• T)oe« the iurv take the prayers. . . 

The Court • No. They take the declaration That is the only 

thing thev take with them, under our practice here. 

(Thereupon the jure retired to consider of their \erdict). 

\ id thereupon the‘jury retired and brought in a verdict for the 
nlaintiff in the «um of $320 with interest thereon at the rate of 6% 
Sm September 30, 1009 until paid. And judgment was entered 

aS And now this bill of exceptions is signed and sealed, now for 

then this 22nd day of CLABAUGH, [seal.] 

Chief Justice. 

42 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I John R Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 41, 
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both inclusive, to be a true and correct transcript of the record ac¬ 
cording to directions of counsel herein filed, copv of which is made 
part of this transcript, in cause No. 52065 At Law, wherein Robert 
C. .Shinn is Plaintiff and John O. Evans and A. Ward Evans are De¬ 
fendants, as the same remains upon the files and of record in «aid 
Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 

M,d /£ u . rt ’ at City of Washington, in said District, this 
11th day of February, 1913. 

[Seal Supreme Court of the District of Columbia. 1 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2olo. John O. Evans et a . ys. Robert C. Shinn. Court of Appeals. 
District of Columbia. Filed Feb. 14, 1913. Heim- W. 
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Statement of Case. 

This action was commenced by S.hinn, the appellee, a real 
estate broker, about four years ago to recover a commission 
on the side of a square of ground in South Washington. It 
was tried to a jury in 1910, and at the close of the plaintiff's 
case a verdict was directed for the defendants and judgment 
entered in their favor; on appeal from that judgment this 
court, following Bryan vs. Abert, 3 App. I). C., 180, and 
Dotson vs. Milliken, *209 U. S., 327, reversed and remanded 
the case for a new trial. (See 37 App. D. C., 304.) 

A new trial was had October 9, 1912, resulting in a verdict 
and judgment for Shinn, and this appeal is from that judg¬ 
ment. All of the witnesses who testified in the case were 
actors in the transaction which gave rise to this litigation; a 
1l 





9 


transaction which resulted in a gratuity of $810.00 to one 
Gadshy, a broker, who appears as agent for both buyer and 
sellers and who without expenditure either of time or energy 
or the display of any business acumen was permitted to 
harvest the fruits of Shinn’s time and toil, against his writ¬ 
ten protest served upon the sellers before they had consum¬ 
mated the deal or paid the commission. 

Shinn bases his right to recover on the ground that he 
was the procuring cause of the sale, and Evans Brothers de¬ 
fend on the ground that they, in ignorance of Shinn’s rights, 
paid a commission to one Gadshy, another broker. Shinn 
was employed to find a purchaser for the property in August. 
1909. At the first meeting between Shinn and the Evans 
Brothers he gave them data upon which to base a price for 
which the property might be offered (R., pp. 7-8) and the 
Evans Brothers fixed 8 per cent commission as Shinn’s com¬ 
pensation. Shinn immediately set to work to find a pur¬ 
chaser and saw a number of prospects, including Forsberg, 
who subsequently became the purchaser. lie dickered with 
Forsberg during August and September and at prices rang¬ 
ing from $25,000.00 to $82,500.00, and was finally au- 

4 / 

thorized by Ward Evans, acting with the sanction of his 
brother, to sell at $82,500.00, $7,500.00 cash, or $80,000.00, 
$10,000.00 cash. Shinn immediately told Ward Evans he 
could close with Mr. Forsberg on that basis (R., p. 8), and 
immediately thereafter saw Forsberg, who-said he would 
accept the $10,000.00 cash proposition; that is, $80,000.00 
price and $10,000.00 cash. Shinn reported this to Ward 
Evans, who said, “what is your commission on this deal?” 
to which Shinn replied, “$900.00,” which Evans wrote down 
upon a piece of paper (R., pp. 8-9). About this time Shinn 
was obliged to go to New York. Before doing so Forsberg 
asked Shinn to try to get the property on the basis of 
$30,000.00, with $7,500.00 cash, instead of $10,000.00 cash. 
Shinn tried, but was unsuccessful; he, however, again told 
Ward Evans before going to New York, that Forsberg was 
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ready to buy and only wanted a few days to raise the $10,- 
000.00 cash (R., p. 9). On September *25, 1909, Shinn wrote 
Forsberg from New York in regard to it, and on September 
27, 1909, Forsberg wrote him to return and arrange for the 
deal under the l>est conditions (R., ]>. 9). Shinn returned 
to Washington and talked to Ward Evans on the telephone, 
who told him he had sold the property that afternoon at 
half-past three or four o’clock (R., p. 10). Evans said the 
property was sold to an out-of-town party, and finally con¬ 
fessed that he had sold it through one Gadsby, a broker, 
having an office in Forsberg’s building. The sale had nut 
then been closed . and Shinn notified the Evans Brothers tha f 
then had sold to his customer and that if then paid an;/ other 
broker a commission then did so at their peril (R., p. 10). 


Gustave IF. Forsberg, Purchaser. 

The purchaser testified that Shinn first interested him in 
the property; that Shinn saw him a number of times, and 
that he finally agreed to buy it from Shinn at $30,000.00, 
$10,000.00 cash, and would have done so except that Gadshi/ 
offered to get it for him at $27,000.00, and did so, and the 
deal was made by Gadsby in one day while Shinn was in 
New York (R., pp. 11 and 12). 

J. Eakin Gadsbg, Broker. 

Gadsby appears in these negotiations in the following roles: 
Appraiser for the Evans Brothers (R., p. 11), agent for the 
purchaser (R., p. 11-13), agent for “a client who was going 
out of town” (R., p. 13), agent for “Mr. Cash” (R., pp. 13, 
14.16), agent for the sellers (R., pp. 12-13). He represented 
to Forsberg that he was simply an appraiser and not an agent 
of the owners, and urged Forsberg to let him try to buy the 
property for him (R., p. 13). He represented to the owners 
that he had an out-of-town client who would buy (R., p. 13). 
He testified that he refused to tell the sellers the name of the 


j 
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purchaser—told them “Mr. Cash”; that he controlled the 
.suite btj keeping the parties in his pocket, and did not tell the 
name of the purchaser until three or four days after the con¬ 
tract was made (R., pp. 13-14). 


There is only one disputed fact in the case, and that is, 
whether or not Shinn communicated Forsberg’s offer to the 
Evans Brothers before he went to New York. Shinn testifie 1 
that he did (R., pp. 8-0). 

No exceptions were taken bv the appellants to the admis¬ 
sion or exclusion of any evidence offered, and the only ques¬ 
tion for this court on this record is the propriety of the in¬ 
structions given the jury, the appellants having reserved ex¬ 
ceptions to the granting of certain prayers offered by the 
appellee and to the rejection of certain prayers offered by 
themselves. 


ARGUMENT. 

The evidence shows that Shinn was the efficient procuring 
cause of the sale: he was employed to find a purchaser in 
August. 1000; he negotiated for the sale of the property with 
Forsberg and others from the time of his employment until 
the latter part of September. During this period of his nego¬ 
tiations the Evans Brothers had no fixed or definite price or 
terms upon which they were willing to sell, and it was not 
until about the ’24th of September that they finally de¬ 
termined upon a price and authorized him to submit Fors- 
berg a proposition in the alternative of $32,500.00, $7,500.00 
cash, or $30,000.00, $10,000.00 cash; that immediately upon 
netting these figures he submitted them to Forsberg, who 
accepted the latter alternative; that Shinn communicated his 
acceptance to the Evans Brothers and then left the city and 
was absent about four days; that while he was absent the 
Evans Brothers sold the property to his purchaser at a reduced 
price, through one Gadsby, whom they claim was also their 
agent. The Evans Brothers say they made the sale in 
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ignorance of the fact that they were selling to Forsberg; if 
they did not know it, it is because they studiously avoided 
proper intelligent inquiry upon the subject, and if it were 
necessary to do so we. would urge the principle that notice 
to their agent is notice to them (they insist that Gadsby was 
their agent to justify their payment to him of a commission, 
and are attempting to plead this payment as a bar to the 
plaintiffs recovery). But we need not urge this, because it is 
well settled that if an owner sells to a person procured by 
his broker he is liable to the broker for commissions, even 
though the owner is ignorant of the fact that the broker was 
the procuring cause of the sale, and though the owner sells 
for a less price than those fixed in his contract with the 
broker. Bryan es. Abert, 3 App. D. C., 180. Upon Shinns 
return from New' York and before any commission had been 
paid Shinn wrote John O. Fvans the following letter. 


“Washington, D. C., October 4 th, 1909. 

“Mr. John O. Evans, * 

Evans Building, Citg. 

“Dear Mr. Evans: T have been led to believe that 
the propertv owned by the Evans Estate, being South 
of Square 415, at the corner of 8th and Water Sts , 
S. W., is being sold to one of my clients, and if such 
proves the ease, T shall certainly enforce my claim for 
3G commission on the sale. You are aware of the 
time and labor T have devoted to this matter, and 
must agree that if the property is sold resulting from 
my efforts T am entitled to my commission. Do not 
understand me as insinuating any w\ant of candor on 
your part, it may be that you are yourself unaware 
of the fact that you are selling to my client, 

“I am w arning you now T so that if it is not too late 
you can protect yourself, and will not ha"\e to pa\ 

two commissions. . . 

“Trusting that you will realize my position as well 

as your own in this matter. I am, 

“Yours very respectfully, 

“Robert C. Shinn/' 

\ 





Notwithstanding the receipt of this letter they went ahead 
and paid Gadsby a commission. Why this reckless disregard 
of Shinn’s rights? Why incur even a possible liability when, 
by paying the money into court, where Shinn and Gadsby 
could interplead lietween themselves, they would be saved 
harmless? We have never contended that the writing of this 
letter originated any right in favor of Shinn, but we do con¬ 
tend that their action in ignoring it is further evidence of 
i leir bad faith, and that it imposed upon them the absolute 
duty of ascertaining the name of the purchaser. If Gadsbv 
«as their agent it was his duty to divulge to them the name 
of the buyer. What was Gadsby’s motive in keeping H 
secret? Was he afraid that the Evans Brothers (his prin¬ 
cipals) would insist upon the price they had named to Fors- 
berg, $30,000.00, and that he would not be able to -et it 
for Forsberg at $27,000.00 as he promised him? We refer 
to these things because they are indicia of mala fides on the 
part of the Evans Brothers and Gadsby in closing the sale 
during .Shinn s absence, after he had procured the purchaser, 
for the same reason we refer to the conduct of Gadsbv in 
tins transaction, which, to characterize mildlv, is somethin- 
worse than that of his principals—theirs' mav be onlv 
stt.H. they lost $3,000.00 by it; bis was cunning anil 
profitable; he gained $810.00 by it. He claims he was actin¬ 
gs the agent „f the sellers, yet there was not an act done 
(except the collection of a commission) consistent with such 
a relation; he urged Forsberg to let him get the propertv for 
bun; he represented to the sellers that he was acting for an 
out-of-town client ; he contracted directly with the sellers 
describing himself as an agent—not for them; his efforts 
were directed to securing a price agreeable to the buyer— 
not to the sellers; he was dickering for price with the sellers 
—not the buyer; he represented to the sellers that he was act¬ 
ing as agent for ‘“Mr.Cash,” for an “out-of-town client.” and 
or a junk dealer.” If the sellers believed these obviously 
evasive and disingenuous statements of Gadsbv he perpe¬ 
trated a fraud upon them. This court has repeatedly con- 
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demned similar practices (Rawlings vs. Collins, 36 App. 
D. C., 72; Ilarten vs. Loftier, 31 App. D. C., 362). So has 
the Supreme Court (Michoud vs. Girod, 4 Howard, o04; 
Kilhourne vs. Sunderland, 130 U. S., 505). In Harten vs. 
Loftier, supra , this court held such an agent not entitled to 

recover a commission. 

It is difficult to believe that the Evans Brothers were de¬ 
ceived by these false statements, but, even assume that they 
were their position is not strengthened in this record, for 
if an owner may not sell directly to a purchaser procured by 
his broker and escape liability for a commission (Bryan vs. 
Albert, supra) he may not do so indirectly by dealing 
through an agent; in fact, the latter practice would aggra¬ 
vate the wrong. If the question as to who is the procuring 
cause of a sale were not essentially one for a jury it would 
seem that this is a case where a verdict might properly have 
been directed for the plaintiff. 


Points and Authorities. 

The law is well settled that when one broker has interested 
a purchaser in a piece of property and has negotiated be¬ 
tween the seller and the purchaser the owner cannot himself 
or through another broker step in and close the sale and thus 
deprive the first broker of his commissions. When Gadsby 
closed this side at a price lower than any price ever named 
by the defendants to the plaintiff, and after the purehasei 
bad already acceded to the terms named by the seller, both 
he and the defendants were perpetrating a fraud upon the 
rights of the plaintiff, who had for many weeks been nego¬ 
tiating and engaged in continuous efforts to bring the parties 
together, and who had but just lately succeeded in getting 
the purchaser to accept the terms made by the defendants. 
When a broker, authorized to seed property, is the 
procuring cause of the sale made by the owner, he is 

ENTITLED TO HIS COMMISSION, EVEN THOUGH THE OWNER IS 
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IGNORANT OF TIIE FACT THAT THE BROKER WAS THE PROCUR¬ 
ING CAUSE OF THE SALE AND EVEN THOUGH THE OWNER SELLS 
FOR A PRICE AND UPON TERMS DIFFERENT FROM THOSE FIXED 
IN HIS CONTRACT WITH THE BROKER. ANY OTHER RULE 
WOULD WORK GREAT INJUSTICE TO TIIE AGENT BY PLACING 
IT WITHIN THE POWER OF HIS PRINCIPAL TO AVAIL HIMSELF 
OF HIS AGENT S SERVICES IN FINDING A PURCHASER, AND THEN 
TO DEFEAT HIS CLAIM TO COMPENSATION BY REDUCING THE 
PRICE. ONE PARTY TO A CONTRACT CANNOT. BY RENDERING 
IT IMPOSSIBLE FOR THE OTHER TO CARRY IT OUT, SET UP THE 
IAILI RE IN BAR OF 11 IS RIGHT TO RECOVER. 

This is the principle laid down in Bryan vs. Abert, 3 App. 
Ih C., 180; Moore and Ilill vs. Breuninger, 34 App. I) C 
86 ; Mannix vs. Hildreth, 2 App. D. C., 259; Jones vs. Hoi- 
ladav, 2 App. P. C., 279; Block vs. Rvan, 4 App P C 283 • 
Dotson vs. Millikin, 27 App. D. C., 500, affirmed in 209 
. S., 211, and other cases decided by this court. 

These cases rule the case at bar. ‘ The doctrine is well 
stated in the case of Brennan vs. Roach, 47 Mo Ann ->90 
*•“» "»«* «*b “After one „«„ker m 

1 REE, ANOTHER CANNOT BE PERMITTED TO RUN Ul> AND 
CARRY OFF THE FRUIT.” 

In Peckham vs. Ashliurst, 18 R. I., page 376. the rule is 
stated as follows: “A broker.employed to sell real estate, who 
produces a purchaser able and willing to purchase, on terms 
satisfactory to the seller, is entitled to his commission al¬ 
though the sale is finally consummated through the instru- 
mentality of another person.” 

In that case the plaintiff was employed as a broker to sell 
a pared of real estate for the defendant, and he obtained an 
offer from B, which the defendant declined. Subsequently 
the defendant informed the plaintiff that she would accept 
S offer, " Inch the plaintiff communicated to B. who there¬ 
upon renewed negotiations with the defendant through a 
person other than the plaintiff, which resulted in the sale of 
the property to B. Held, that the plaintiff was the effective 




agent in bringing about the sale of the land and was there¬ 
fore entitled to his commission, although the contract was 
finally concluded through another person, to whom the de¬ 
fendant paid a commission. 

In Hoadley vs. Savings Bank of Danbury, 70 Conn., 599, 
it was held that where one who begins negotiations for prop¬ 
erty subsequently purchased by him, through the interven¬ 
tion of a broker, had been engaged at some time prior in a 
bootless negotiation for the same property, and finally com¬ 
pletes the sale through secret negotiations with the owner, 
the broker will not be deprived of his commissions; and that 
the broker who calls the person’s attention to the property 
and gives him information as to how to obtain admission 
thereto, is the procuring cause of the sale, although the 
owner, without the broker’s knowledge, subsequently takes 
up the negotiations and completes the sale, and that the fact 
that the broker was not given exclusive sale of the property, 
and that the owner himself made the sale, will not defeat the 
broker’s right to commissions if he was the procuring cause 
of the sale. 

The following acts have been held sufficient to establish 
the fact that the broker was the procuring cause of the sale: 
Advertising the property for sale; calling the attention of 
the purchaser to it; taking the purchaser to see the property; 
directing the purchaser to the house of the principal; giving 
him a description of the property. 

Ratts vs. Shepherd, 37 Kan., 20. 

Giving copies of the principal’s written application to a 
number of persons, between whom, without the broker's 
knowledge, and upon the strength of such application, the 
transaction was carried out. 

Derrickson vs. Quimby, 43 N. J. L., 373. 

Sending a prospective purchaser to the principal. 

Kelly vs. Stone, 94 Iowa, 316. 

Ford vs. Easley, 88 Iowa, 603. 

2l 










The fact that the seller does not know that he is dealing: 

O 

with the broker’s client does not absolve him. 

Bryan vs. Abert, supra. 

Merely calling the purchaser’s attention to the property 
and securing his favorable interest therein. 

Hambleton vs. Fort, 78 N. W., 498. 

Johnson vs. Bernheimer, 46 N. Y. S. R., 375. 

Anderson vs. Cox, 16 Neb., 10. 

Bowser vs. Field, 17 S. W., 45. 

Where one bought directly from the principal after seeing 
the broker’s advertisement. 

Lincoln vs. McClatchie, 36 Conn., 136. 

Red field vs. T egg, 38 N. Y., 212. 

Sussdorff vs. Schmidt, 55 N. Y., 319. 

M here several brokers are employed the commissions are 
earned by the broker whose exertions are the procuring cause 
of the sale, and not by the broker who first consummates the 
sale, unless there is a distinct contract to the contrarv. 

Brennan vs. Roach, 47 Mo. App., 290. 

Drayer vs. Rauch, 42 How. Pr., 22. 

Wright vs. Brown, 68 Mo. App., 577. 

Briggs vs. Rowe, 4 Keyes, 424. 

McGuire vs. Carlson, 61 Ill. App., 295. 

Sherwood vs. Kerfoot, 9 Ill. App., 553. 

Hendricks vs. Daniels, 46 N. Y. S. R., 384. 

Tinsley vs. Scott, 69 Ill. App., 352. 

Day vs. Porter, 60 Ill. App., 386. 

In Jennings vs. Trummer, 23 L. R. A. (N. S.), page 164, 
the defendant employed the plaintiff to find a purchaser for 
a rooming house and agreed to pay him a commission over 
and above a certain price. Plaintiff found a purchaser and 
acquainted defendant of the name of the person to whom he 
expected to sell. While the plaintiff was still negotiating 
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with said purchaser the defendant sold the property to the 
same purchaser through the intervention of another broker, 
who introduced them. The contention was made that as the 
property was listed with the two brokers, and that the second 
broker actually brought the seller and buyer together, plain¬ 
tiff, the first broker, was therefore not entitled to a commis¬ 
sion. The court held that the case was properly presented to 
the jury on the question as to who was the procuring came 
of the sale, and stated: “Whatever may be the rights of a 
certain broker who takes a customer away from another and 
closes a sale between said customer and the owner, if done 
without the aid and connivance of the owner, yet if the 
owner, with knowledge of the facts, deals with the customer 
of the first broker, even through another agent, he will be 
liable to the first broker; and, in view of the evidence in thi- 
case, it is a question for the trier of the facts to determine 
if the defendant (the seller) did not collude with Cottrell 
(the second broker) to defeat plaintiff in his efforts to com¬ 
plete the sale.” The decision in this case cited Wood vs. 
Wells, 103 Mich., 320, and Elmendorf vs. Golden, 30 Wash., 
664, where the facts were similar and where the court held 
the broker who was entitled to the commissions was the one 
who was the procuring cause. (See also extensive note to 
Jennings vs. Trammer, cited above, where this doctrine is 
fully discussed.) 

Where each broker claims the commission, the principal 
may compel them to interplead. He should pay the money 
into court and leave the brokers to try the question as to who 
was the procuring cause between themselves. 

Draver vs. Rauch, 42 How. Pr., 22. 

There is no evidence in the record tending to show that 
Gadsbv was ever employed by the defendants to find a pur¬ 
chaser for the property. He was a mere volunteer, who came 
in and made a different offer after the minds of the parties 
had already met upon the price and terms. 








Forsberg’s proposition of $30,000.00 would have been 

CARRIED OUT HAD NOT THE DEFENDANTS AND GADSBY IN¬ 
TERFERED. 

It is thoroughly well settled that where the broker pro¬ 
cures a purchaser who is ready, willing, and able to purchase 
the property upon the terms submitted by the owner, that his 
right to compensation becomes fixed and absolute, and can¬ 
not be defeated by any act on the part of the owner or the 
purchaser. In other words, the principal cannot by any act 
on his part prevent the performance of the contract on the 
broker's part, as by selling to the purchaser with whom the 
broker has been negotiating, and thus escape liability for the 
commissions. 

Reynolds vs. Tompkins, 23 \V. Ya., 229. 

Carroll vs. Petit, 67 Ilun., 418. 

Poonan vs. Ives, 73 Ga., 295. 

Hartley vs. Anderson, 150 Pa., 391. 

Chilton vs. Butler, 1 E. D. Smith, 150. 

Dailey vs. Young, 37 N. Y. S.. R., 903. 

Keyes vs. Johnson, 68 Pa., 42. 

Gibson's Estate, 3 Pa. Dist. R., 147. 

Bryan vs. Abert, supra, 180. 

Schuster vs. Martin, 45 Ill. App., 481. 

Tinsley vs. Scott, 69 Ill. App., 352. 

Clifford vs. Meyer, 6 Ind. App., 633. 

Wilson vs. Dyer, 12 Ind. App., 320. 

Gillet vs. Corum, 7 Kan., 156. 

Geerv vs. Pollock, 16 App. Div., 321. 

Lunch vs. McKenna, 58 How. Pr., 42. 

Wyckoff vs. Taylor, 13 Daly, 564. 

Royster vs. Magevenev, 9 Lea., 148. 

Byrd vs. Frost (Tex. Civ. App.), 29 S. W., 46. 

Glascock vs. Van fleet, 100 Tenn., 603. 

Arington vs. Cary, 5 Baxt., 609. 
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In the case of Daniel vs. Land Company, 9 App D C., 
483 the facts were wholly different from tins case. In that 
case there was an express agreement between the owner and 
the two brokers to the effect that the broker who should 
actually consummate the sale should be entitled to the com 
mission, irrespective of the question as to who was the pro¬ 
curing cause of the sale. In this case there was no under¬ 
standing between the plaintiff and Gadsby that as between 
themselves the one closing the deal would lie the one entitle 1 
to the commission. In fact Shinn had no knowledge of 
Gad«bv in the transaction at all, and the proba a i y is, s 

,l.o .h,( C„M>, »d th. *»•*•*<«* 

having knowledge of the fact that Shinn had brought For - 
l,erg u,> to the point of closing, surreptitiously took » dvanta « 
of the situation during Shinn’s absence, and closed the dea 
.„ a price much less than any price ever named by tiled 
fendants to Shinn. Had Shinn ever been authorized to 
make any such terms as those finally accepted by the owners 
he could have closed the deal, and m fact, according to th 
testimony of Forsberg, the purchaser, the deaj "’ouWta e 
been closed on the terms given to Shinn—$30,000.00 
the defendants not interfered. 

Defendants’ Prayers Were Properly Rejected. 

1 The first praver was properly rejected (a) because 
June’ hat as between two brokers employed to find a pur- 
clvi“er the one who concludes a sale is entitled to the com¬ 
mission whether he he the procuring cause of the safe> ornot, 
(h) because it fixes an arbitrary time (6 days) "jtli 

he plaintiff must have reported Forsberg’s aooeptance to, ttw 
sellers instead of a reasonable time-as provided in defend 
ants’ alternative prayer 1 (K., p. p 

alternative prayer No. 1 (R-, P- l 8 )- 

2 and 3. Defendants’ second and third prayers were prop¬ 
erly rejected because they would take from the jury the rig 
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to determine from among several brokers which one was the 
procuring cause of the sale and substitute an arbitrary rule 
that the broker closing the sale is entitled to the commis¬ 
sion whether or not he was its procuring cause 


4 and o. These prayers simply state abstract principles of 

whole te!" ° nIy ‘° " ,iS ° ase b - V “WtinR from the 

there r SOme par,Icular P« rts * lle reof and ignoring 
the rest The prayers granted and the charge to the jury 

sufficiently advised the jury upon these points 


Respectfully submitted, 

EUGENE A. JONES, 

GEORGE CURTIS SIIINN, 

Attorneys for Appellee. 


[ 21 , 040 ] 
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At the argument of the above case two questions were 
raised upon which counsel for appellee respectfully submit 
this supplemental brief. 

First, the effect on this case of the decision in the case of 
Daniel vs. Land Company, 9 App. D. C., page 483, cited by 
appellants. 

Second, whether it is necessary in order for a broker to 
be entitled to his commission that he shall secure a binding 
contract of sale. 
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First Proposition. 

An examination of the record and briefs in the Daniel vs. 
Land Company case, numbered 573, vol. 44, in the files of 
the library ot the Bar Association reveals quite a different 
situation than disclosed in the case at bar in several im¬ 
portant particulars. In the Daniel vs. Land Company case an 
agreement had been made between the owner and two 
brokers that whoever consummated the sale would be en¬ 
titled to the commissions, regardless of who was the procur¬ 
ing cause thereof, said agreement being assented to by the 
ow ner and both of the brokers. In the case at bar the agent 
Shinn knew of no other broker in the case until after he had 
actually found a purchaser. In the case of Daniel vs. Land 
Company the evidence shows that Daniel, the agent who 
sued for his commissions, was not the procuring cause of 
the sale. On the contrary, the person who purchased the 
property did so through his own suggestion and not through 
the procurement or suggestion of any real-estate broker. In 
the case at bar Forsberg, the purchaser, testified that Shinn 
first interested him in the property, and that he had agreed 
with Shinn to buy the property before he ever had any deal¬ 
ings with Gadsby, the broker who consummated the deal. 
Gadsby did not come into the matter until after Shinn had 
found a'purchaser ( Forsberg) able, ready, and willing to 
buy on the terms of the seller, and after Shinn had reported 
the sale to the owner. 

Liiefly, the facts in the Daniel vs. Land Company case 
are that Daniel and his partner had been given the property 
t° sel1 by Mr. Sol Haas, president of the Land Company. Mr. 
M. M. Parker at the same time had the property for sale and 
had had it for sale for seven or eight years previous thereto, 
and had his “For Sale” sign on the property. That Daniel 
called on Mr. Haas, requesting him to protect his firm from 
any agent getting around the plaintiffs and dealing with 
them with respect to the property and thus cutting the 



plaintiffs out of their commissions for procuring a pur- 
chaser (Record, p. 8). Mr. Haas agreed to this, and wit¬ 
ness’ firm then set about to find a purchaser (Record, p. 

9) 

It will be noted that before Daniel & Armat had sought to 
find a purchaser they had requested protection from other 
agents. In the case at bar the talk of protection occurred 

after Shinn had found a purchaser. 

The testimony in the Daniel vs. Land Company case fur¬ 
ther shows that the firm of Daniel & Armat went to consid¬ 
erable trouble thereafter trying to sell the property, adver¬ 
tising it, etc., and that they learned for the first time the 
property had been sold to a firm known as Barr & Sanner, 
on January 17, 1895, when the deed was recorded. That 
the firm of Daniel & Armat had seen the purchaser previous 
to this, in October and December, 1894, in reference to the 
sale of the property, when “they came into our office and 
wanted to know what land we were advertising on Colum¬ 
bia Heights’’ (Record, p. 9). After some talk about the 
property, the purchaser left, saying, “W e will let you hear 

from us again” (Record, p. 9). 

It will be observed in the Daniel vs. Land Company case 
that the prospective purchaser left and there was no meet¬ 
ing of minds between the agents and the purchaser. In 
other words, the agents had not found a person ready, able, 

and willing to buy. x/ 

The testimony in the case referred to also show^that Mr. 

M. M. Parker, who had previously had the property for sale, 
had been trying to sell it, and that Daniel & Armat, the 
plaintiffs, were acquainted with this fact. That when 
Parker learned that the property had also been placed with 
Daniel & Armat he complained whereupon Mr. Haas, presi¬ 
dent of the Land Company, under date of October 27, 1894, 
wrote Mr. Parker a letter, which he first submitted to Mr. 
Daniel, and to which Mr. Daniel agreed, to the effect that 
both he (Mr. Parker) and Daniel & Armat could have the 






property for sale, “and whichever of the two sold the prop¬ 
erty would be entitled to the commission” (Record, pp. 13 
and 14). (No such arrangement was made in the case at 
bar.) The property was sold to the purchaser subsequently 
through the office of M. M. Parker, who was paid the com¬ 
mission pursuant to the aforesaid agreement. 

Counsel for the Land Company, in his brief filed in the 
Daniel vs. Land Company case, said but little concerning 
the fact that there were two brokers in the case, but did 
dwell at length on the fact that the plaintiffs were not en¬ 
titled to recover, for the reason that they were not the pro¬ 
curing cause, stating, in substance, that the purchaser had 
testified that it was not through Daniel & Armat that he first 
learned of the property, nor did he buy because of the plain¬ 
tiffs’ advertisement; had known of the property two years 
before, and had seen Mr. Parker’s sign on it. He (the pur¬ 
chaser) only went to Daniel & Armat’s office to offer a prop¬ 
osition of trade, which was refused, and that ended the mat¬ 
ter with Daniel & Armat, the plaintiffs. Also, that he pur¬ 
chased the property through B. H. Warner & Company, who 
always acted as their agent, and that their positive and only 
offer was made to M. M. Parker, in the latter part of Decem¬ 
ber, through the office of said Warner & Company. “We 
purchased the property through our own suggestion and not 
through the procurement or suggestion of any real-estate 
broker’ (Record, pp. 11 and 12). The purchaser in the 

case at bar (Forsberg) testified that Shinn induced him to 
buy. 

It is therefore e\ident that the differences between the 
case of Daniel vs. Land Company and the case at bar are 
very distinguishable. 

Second Proposition. 

A broker employed to find a purchaser is entitled to his 
commission when he finds a purchaser able, ready, and will¬ 
ing to take the property upon terms satisfactory to the prin- 
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cipal. (See cases cited in Appellee’s Brief, pages 8, 9, and 

10 .) 

Also 

Smith vs. McGovern, 65 N. Y., 574. * 

Arnold vs. Wood, 13 W eek. Dig., 302. 

Ross vs. Smiley, 18 Colo. App., 204; 70 Pac., 766. 
Faber vs. Vaughan, 108 Ill. App., 463. 

Jeffries vs. Loving, 106 Ill. App., 380. 

Phillips vs. Dowhower, 103 Ill. App., 50. 

Barnett vs. Gluting, 3 Ind. App., 415, 29 X. L., 

154, 927. 

Cassidy vs. Seeley, 69 Iowa, 509; 29 X. V ., 432. 
Sandefur vs. Hines, 69 Kan., 168; /b Pac., 444. 
Hubachek vs. Hazzard. 83 Minn., 437; 86 X. W., 

426. 

Butts vs. Ruby, 85 Mo. App., 405. 

Finley vs. Dyer, 79 Mo. App., 604. 

Hayden vs. Grillo, 26 Mo. App., 289. 

Duclos vs. Cunningham, 102 X. Y., 678; 6 X. E., 

790. 

Miller vs. Irish, 67 Barb., 25b. 

Smith vs. Smith, 1 Sweeny, 552. 

Ward vs. McQueen (1904), 100 X. \V., 253. 

Smve vs. Groesbeck (Civ. App., 1902), 73 S. \\., 
972. 

Kennedy vs. Clark, 1 Tex. App. Civ. Cas., § 843.^ 
Lockwood vs. Levick, 8 C. B., X. S., 603; 7 Jur., X. S., 
102 ; 29 L. J. C. P., 340; 2 L. T. Rep., N. S., 357; 
8 Wkly. Rep., 583; 98 E. C. L., 603. 


8 Cent. Dig., tit. “Brokers,” § 75 et seq. 

If a broker employed to find a purchaser brings to the 
owner a person who is able, ready, and willing to purchase, 
on the owner’s terms, he is entitled to compensation, al- 
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though he does not make or negotiate a binding contract 
of sale with the purchaser. 

Buckingham vs. Harris, 10 Colo., 455; 15 Pac., 817. 
Lockwood vs. Rose, 125 Ind., 588; 25 N. E., 710. 
Burlington vs. Gunther, 12 Daly, 6. 

Folinsbee vs. Sawyer, 8 Misc., 370; 28 N. Y. Suppl., 

698. 

Heinz vs. Boehmer, 4 Ohio N. P., 226; 6 Ohio S. & C. 
PI. Dec., 362. 

Mattes vs. Engel, 15 S. D., 330; 89 N. W., 651. 
Barnes vs. German Saw, etc., Soc., 21 Wash., 448; 
58 Pac., 569. 

Brydges vs. Clement, 14 Manitoba, 588. 

Respectfully submitted. 


EUGENE A. JONES, 
GEO. C. SHINN, 

Attorneys for Appellee. 














